Nigerian conveyancers routinely resort to powers of attorney and agreements to sell (estate contracts) as tools to avoid the prohibitory clauses of the Land Use Act. Judges have shown their sympathy through a strict (but beneficial) construction. Nevertheless, the current system exacerbates the risk of acquiring precarious titles in land transactions. Accordingly, this article suggests that the avoidance objective will be best achieved through the application of the principles of trust and the use of trust instruments such as express written declarations of trust.
INTRODUCTION
A narrow but fundamentally important question in the interpretation and application of the Nigerian Land Use Act (the Act) 1 might be asked: does a written express declaration of trust over land require the prior consent of a state governor or a local government authority? This is the focus of this article, though a proper development of the analysis would require an examination of the main provisions of the Act. Despite reigning supreme for three decades and opening its provisions with a restatement of the concept of trust, the Act and scholarly commentaries on it shockingly reveal a complete dearth of any systematic attempt to explore its relationship with the principles of trust law. 2 This gap needs to be plugged.
An important aspect of the Act, for which the trust analysis may be relevant, relates to the conditions for valid alienations under the Act. State control of land and statutory conditions for a valid alienation of land are not new in Nigeria and can be found in the Land Tenure Law (northern Nigeria), 3 the Native Lands Acquisition Act, 4 and the various state land laws, 5 all of which require the consent of an appropriate authority for a valid transfer of an interest in land. Similar requirements based on state control of land can be found in other African countries. 6 No Nigerian court has yet been called upon to determine whether an express written declaration of trust amounts to an alienation of land under any of the above statutes. The question remains relevant for the similar provisions of the Land Use Act. A reasoned answer will require full engagement with the principles of trust law which were received into the Nigerian legal system more than 140 years ago.
Trust has the benefit of flexibility and is certainly one of the most important legal imports to Nigeria. About a century ago Maitland observed that the law of trusts is the most distinctive contribution of English jurists to jurisprudence; 7 there are indications that this is as true in the 21st century as it was in 1909. 8 In light of the genius of trust, this article suggests that its principles bear more relevance to the interpretation and application of the Nigerian Land Use Act than is currently appreciated. Accordingly, it contends that an express written declaration of trust relating to land does not require the prior consent of a governor or a local government authority. It also contends that a trust instrument offers more protection to a purchaser than currently used conveyancing tools such as estate contracts and powers of attorney. Following this introduction, the next section gives a background analysis of the Act by examining the tenurial systems in Nigeria before the promulgation of the Act. The third section examines some of the important provisions of the Act. The next explores the cases on the validity of alienations under the Act; and the final section analyses the nature and incidents of declarations of trust and their relevance to the Act. 3 Land Tenure Law, cap 59, Laws of Northern Nigeria 1963. This statute established state control and management of land in northern Nigeria. It also prohibited alienation without the prior consent of the state. 4
Native Lands Acquisition Act (no 32 of 1917). This legislation regulated the acquisition of land in southern Nigerian by non-Nigerians (aliens); it made the transfer of land to aliens subject to the approval of a designated officer of the government. 5
Almost every state in Nigeria has a state land law. State land laws regulate the use of land acquired by a state for the public purposes of that state. An individual is prohibited from transferring land allotted to him or her under a state land law, unless the prior consent of the state was sought and obtained. 
BACKGROUND TO THE LAND USE ACT
A meaningful analysis of the Act (and its relationship with trust law) would naturally follow from the general history of land law in Nigeria which can be broken into two phases (pre-1978 and post-1978) , with the introduction of the Act in 1978 providing the line of demarcation. A brief overview is given below.
Pre-1978 Nigerian land law: Southern Nigeria
Before 1978, there was a tripartite system of land tenure in Nigeria: a dual system in southern Nigeria and a monistic system characterized by state control in northern Nigeria. 9 In southern Nigeria (eastern, western and mid-western Nigeria), land was held either under customary law or under the estate system of the received English law, for instance a fee simple estate. In some cases, however, certain transactions involved both systems. For instance, a valid transfer of land under the relevant customary land tenure could be followed by an English style conveyance in respect of the same land and between the same parties. This often created an interpretation problem for the courts as to what system of law (customary or received English law) would provide the rule of decision. 10 The observations of the Privy Council in Amodu Tijani v Secretary Southern Nigeria provide a general description of land holding under most systems of customary law in southern Nigeria:
"The next fact which it is important to bear in mind in order to understand the native land law is that the notion of individual ownership is quite foreign to native ideas. Land belongs to the community, the village or the family, never to the individual. All members of the community, village or family have an equal right to the land, but in every case the Chief or Headman of the community or village, or head of the family, has charge of the land, and in loose mode of speech is sometimes called the owner. He is to some extent in the position of a trustee, and as such holds the land for the use of the community or family. He has control of it, and any member who wants a piece of it to cultivate or build upon, goes to him for it. But the land so given still remains the property of the community or family. He cannot make any important disposition of the land without consulting the elders of the community or family, and their consent must in all cases be given before a grant can be made to a stranger. This is a pure native custom along the whole length of this coast, and wherever we find, as in Lagos, individual owners, this is again due to the introduction of English ideas. But the native idea still has a firm hold on the people, and in most cases, even in Lagos, land is held by the family." 11 If we ignore the pejorative description of Nigerians as "natives" in this quotation, it could be said that the observation of the Privy Council provides a fairly accurate and general description of the customary land law in most parts of southern Nigeria. Elias, however, cautioned that references to "communal land" or "communal ownership" could be misleading as the family is the main unit of land-holding in southern Nigeria. He contended that the so-called communal lands, such as land used as religious shrines or set aside for markets, churches and mosques, are better described as "public" land. 12 Thus, under most systems of customary law in southern Nigeria, land belongs to the family; it is controlled and managed by the head of the family for the benefit of every member of the family (including the head of the family).
Originally, a family member was prohibited from selling any portion of family land allotted to him or her and, even now, the head of a family cannot claim or use family land as his (or her) 13 private property since he acts only in the capacity of a trustee (though he is also one of the beneficiaries). But, as suggested by the Privy Council above, customary law evolves. 14 Customary land law in southern Nigeria evolved to permit individual ownership and alienation of land 15 and this was mainly due to contact with Europeans. Consequently, a family member can alienate the portion of family land allotted to him or her, provided all members of the family give their consent. What was once family land can also be reduced into individual ownership through a mode of partition consented to by all members of the family. 16 In Barimah Balogun and Scottish Nigerian Mortgage and Trust Co Ltd v Saka Chief Oshodi, Webber J captured the mutation of customary land law in southern Nigeria:
"It seems to me that [N]ative law existent during the last fifty years has recognized alienation of family land, even by a domestic, provided the permission of the family is obtained … . The chief characteristic of [N]ative law is its flexibilityone incident of land tenure after another disappears as the times change -but
Pre-1978 Nigerian land law: Northern Nigeria
In contrast to the dual system (customary land law and English estate system) in southern Nigeria, northern Nigeria operated a system of land tenure based on state control and management of land. 18 State control of land in northern Nigeria dates back to the colonial days and can be traced to the report of the Northern Nigeria Lands Committee of 1908 which was adopted by the northern Nigerian colonial government. The report recommended that the colonial government should take over the control and management of land in northern Nigeria from the traditional rulers, and that the government should assume responsibility for making grants for the use and enjoyment of land in northern Nigeria. The report also recommended that transfers of title to the use and occupation of land should be prohibited without the prior consent of the governor. These recommendations were promulgated into law by the Land and Native Rights Proclamation of 1910. This was replaced by the Land and Native Rights Act no 1 of 1916 (amended in 1918) which was re-enacted by the Land Tenure Law of 1962. After declaring, in section 4 of the Land Tenure Law, that all land in northern Nigeria, with a few exceptions, should be considered "native lands", 19 section 5 then stated: "All native lands and all rights over the same are hereby declared to be under the control and subject to the disposition of the Minister and shall be held and administered for the use and common benefit of the natives, and no title to the occupation and use of any such lands by a non-native shall be valid without the consent of the Minister."
With state control firmly entrenched, the minister was given several powers with respect to the management of land under his control, including the power to grant rights of occupancy to "natives and to non-natives". 20 Sections 27 and 28 prohibited the alienation of a right of occupancy without the consent of the appropriate authority. The minister was also given powers to revoke a right of occupancy for a good cause. 21 As many of the provisions of the Land Tenure Law are similar to those of the Land Use Act, it is accurate to say that the Land Use Act was modelled on the Land Tenure Law of northern Nigeria.
LAYOUT OF THE LAND USE ACT
In 1978, the Nigerian Government promulgated the Land Use Act and it came into force on 29 March 1978. The Act established a single tenure for the whole country, based on the right of occupancy system. All existing laws affecting 18 Similar to those of Kenya and Tanzania, above at note 6. 19 Land Tenure Law, above at note 3, sec 4. 20 Id, sec 6. Sec 2 defines a "native" as "a person whose father was a member of any tribe indigenous to Northern Nigeria" and a "non-native" as "any person other that a native as above defined". 21 Id, sec 34. title to land or the transfer of an interest in land (such as the Land Tenure Law) are subject to the provisions of the Act. 22 The policy and historical underpinnings of the Act were explored in an excellent monograph 23 and need not detain us here, although it is doubtful that the Act has achieved its policy of securing equitable land redistribution in Nigeria. Land in urban areas, as well as in some rural areas, remains very expensive and beyond the reach of most members of the Nigerian middle class (if it exists) and completely out of the reach of low income earners. Although many factors contribute to this, the expensive and dilatory process of securing the prior consent of a governor or a local government authority, as the case may be, has only exacerbated matters. But the concern here is with the basic question of interpretation and application of the provisions of the Act. Just like the Land Tenure Law, section 1 of the Act introduced the concept of state control by vesting all land in a state in the governor of that state to hold it on trust for the benefit of Nigerians: "Subject to the provisions of this Act, all land comprised in the territory of each state in the Federation is hereby vested in the Governor of that State, and such land shall be held in trust and administered for the use and common benefit of all Nigerians in accordance with the provisions of this Act."
The governor is given several powers with respect to the control and management of land in his or her state and can grant rights of occupancy to any person and for all purposes with respect to any land in the state. Under the Act, the only interest a person can have with respect to land is a right of occupancy granted or deemed to be granted by the appropriate authority. The Act prohibits an alienation of a right of occupancy without the consent of the appropriate authority. The governor can revoke a right of occupancy for public purposes or for failure to comply with the terms of the grant. Some of the issues raised by the major provisions of the Act are briefly examined under the headings below. 24 
Expropriatory or nationalizing act?
The Act is unquestionably radical in its elimination of the tripartite tenurial systems operating in the country 25 and their replacement with a monistic 22 Land Use Act, above at note 1, sec 48. 23 RW James Nigerian Land Use Act: Policy and Principles (1987, University of Ife Press Ltd). 24 Some of the legal issues raised by the Act were also explored by JA Omotola Essays on the Land Use Act (1984, Lagos University Press); and Omotola (ed) The Land Use Act, above at note 2. It must be said, however, that the volume of recent cases on the interpretation of the Act is such that these pioneering works can only be regarded as being largely of historical importance. 25 For instance, the right of occupancy system in northern Nigeria based on the Land Tenure Law (above at note 3) and the dual system in southern Nigeria based on customary land law and the estate system received from English law. management purposes, land in a state is divided into urban and rural land. 31 All land in urban areas is under the control and management of the governor who is assisted in that regard by the Land Use and Allocation Committee (a statutory body). 32 Apart from determining disputes relating to compensation payable under the Act, the Land Use and Allocation Committee acts mainly in an advisory capacity and has no power, for instance, to grant a statutory right of occupancy to an applicant. 33 Nor is the governor bound to act on the advice of that committee. 34 In contrast, land in rural areas is managed and controlled by the relevant local government authority with the assistance of its Land Allocation Advisory Committee. However, nothing prevents the governor from directly exercising management authority over rural lands; after all, all land in the state is vested in the governor. 35 For the same reason, the governor can grant a statutory right of occupancy in respect of all land in the state (whether urban or rural) but might in practice restrict the exercise of this power to land in urban areas. 36 It would follow from the governor's comprehensive powers to grant a statutory right of occupancy that a claimant seeking a judicial declaration of entitlement to a statutory right of occupancy does not need to prove that the land in dispute is in an urban area. 37 By use of the words "it shall be lawful", section 5(1) clearly confers a discretionary power on the governor to grant a statutory right of occupancy, but there is no duty to do so. 38 That power, however, might be coupled with a duty in order to effect a legal right, such as where an applicant for a statutory right of occupancy has complied with all the conditions for a grant. 39 Power to grant a statutory right of occupancy may be exercised by the governor in favour of an applicant who never had an interest in the land covered by the grant. 40 43 or surreptitiously acquired while litigation is pending over the land. 44 It would also be disregarded if granted to a person unable to prove any pre-existing title to the land as against another claimant with prior interests in the same land. 45 But a right of occupancy over neighbouring land will not be set aside simply because the development on that land will devalue the claimant's land. 46 To facilitate the due administration and management of land in a state, the Act provides the governor with further specific powers. 47 It appears that the governor even has common law powers to grant privileges not specifically mentioned in the Act, for instance power to grant a licence to operate a car-wash business on particular land. 48 The grant of a statutory right of occupancy by the governor must be for a specific number of years 49 and should be evidenced by a certificate of occupancy which embodies the terms of the grant other than those implied by the Act. 50 Consequently, a grant of a statutory right of occupancy for an indefinite period or in fee simple absolute is void. 51 On the other hand, a local government authority is authorized to grant a customary right of occupancy over non-urban lands within its jurisdiction for agricultural, grazing, residential or other purposes. 52 However, a local government authority has no power to grant a customary right of occupancy with respect to land within its territory designated as an urban area by the governor. 
Actual and deemed grants
The transitional provisions in part six of the Act tried to deal with some of the potential problems created by section 5(2 relating to the deemed grant of rural land based on whether the land was developed or used for agricultural purposes. The result seems to be that, while the deemed grantee of agricultural land is the "occupier or holder", the deemed grantee of developed land is the person in whom the land is "vested." The semantic change in sub-secs 36(2) and (4) is not without significance and seems to capture the differences between title (a person in whom the land is vested) and actual possession (the holder or occupier who may or may not have legal title that the governor or a local government authority has no power to revoke any right of occupancy deemed to be granted under sections 34 and 36. To avoid this absurdity, section 38 provides that: "Nothing in this part [part vi which covers sections 34 and 36] shall be construed as precluding the exercise by the Governor or as the case may be the local government concerned of the powers to revoke, in accordance with the applicable provisions of this Act, rights of occupancy, whether statutory or customary…".
Prohibition on alienation
For the purpose of this article, however, the most important provisions are the ones on alienation. A valid alienation of land under the Act requires the prior consent of an appropriate authority. Transactions and instruments completed without the necessary consent are null and void. In addition, an infringement of the consent provisions might lead to a revocation of a right of occupancy 62 or the imposition of a penal rent. 63 The relevant sections are reproduced for emphasis. Section 21 deals with the alienation of a customary right of occupancy: "It shall not be lawful for any customary right of occupancy or any part thereof to be alienated by assignment, mortgage, transfer of possession, sublease or otherwise howsoever … (b) … without the approval of the appropriate local government." This formulation apparently excludes the governor's consent and was the basis of an inference in UBN Plc v Ayo Dare & Sons 64 that a state governor does not have powers to consent to the alienation of a customary right of occupancy. However, this interpretation would appear to be contrary to sections 1 and 5 of the Act for not recognizing the governor's ultimate authority over all land in a state.
Section 22(1), on the other hand, applies to alienation of land in urban areas: "It shall not be lawful for the holder of a statutory right of occupancy granted by the Governor to alienate his right of occupancy or any part thereof by assignment, mortgage, transfer of possession, sublease or otherwise howsoever without the consent of the Governor first had and obtained…".
The most far-reaching provision, however, is section 26 which peremptorily states that: "Any transaction or any instrument which purports to confer on or vest in any person any interest or right over land other than in accordance with the provisions of this Act shall be null and void."
Construction of consent provisions
There is some ground for saying that sections 21 and 22 are not limited to "assignment," "mortgage," "transfer of possession" and "sublease" because 62 The Act, sec 28(2)(a). Since sec 28 only deals with the power of a governor to revoke a statutory right of occupancy and sec 6(3) only allows a local government to revoke for public purposes, it is arguable that a local government cannot revoke a customary right of occupancy for failure to obtain prior consent before alienation. the phrase "or otherwise howsoever" implies a sense of inexhaustibility. But a counter argument would be that expropriatory statutes require strict interpretation. When that principle is added to the ejusdem generis [of the same kind] rule of construction, it becomes possible to limit the phrase "or otherwise howsoever" to the class already specified. 65 A few examples will suffice. In Eton Rural District Council v Thames Conservators, 66 Vaisey J had to consider whether a statutory duty imposed by section 9 of the Land Drainage Act 1930 on catchment boards to commute "all obligations imposed on persons by reason of tenure, custom, prescription or otherwise …" (emphasis added) included personal obligations imposed by covenant under deed. While accepting that the words "or otherwise" were wide in meaning and capable of general application, he nevertheless held that they should be interpreted ejusdem generis to restrict "tenure, custom, prescription" to obligations attached to land, excluding merely personal obligations. Both Palmer v Snow 67 and Gregory v Fearn 68 relate to the interpretation of a similar phrase, "other person whatsoever." Recall that the Land Use Act uses the word "howsoever" but connotes the same elasticity as "whatsoever." In the cases above, the courts were concerned with the construction of the Sunday Observance Act which prohibited a "… tradesman, artificer, workman, labourer or other person whatsoever" (emphasis added) from doing or exercising any worldly labour, business or work on the Lord's Day. The question was whether an estate agent (Gregory's case) and a barber (Palmer's case) came within the terms of the prohibition. Approving the decision in Palmer's case, Evershed MR in Gregory's case observed: "It has, however, long been established that those words 'other person whatsoever' are to be construed ejusdem generis with those which precede it; so that, for the defendant to succeed on this point, it must be shown that an estate agent is a tradesman or something sufficiently like a tradesman …". 69 These cases imply that sections 21 and 22 are not as broad as they appear. In Okuneye v First Bank of Nigeria, Plc 70 the Court of Appeal accepted the narrow confines of sections 21 and 22 of the Act based on the ejusdem generis rule Whatever view one takes on the applicable principle of statutory interpretation, it is clear that the enumerations in sections 21 and 22 only capture acts of living parties that create an interest in land and would not, for instance, include alienations or transfers that take place by operation of law. 71 Moreover, it is arguable that the enumerated modes of alienation in sections 21 and 22, whether they are taken to be exhaustive or not, relate only to transfers of title or interest in land. Therefore, the sections are not engaged unless there is an actual movement of title from the vendor to the purchaser. As explored below, this has some implications for the operation of a written declaration of trust. Is there such a movement of title when the vendor declares himself or herself a trustee for the purchaser? The highlighted limitations in sections 21 and 22 of the Act seem to have been anticipated by section 26 which attempted to fill the crack by nullifying all instruments and transactions that are inconsistent with the Act. Despite its all-encompassing nature, section 26 embodies its own inherent limitation: it applies only to those transactions or instruments that "confer on" or "vest" in any person any interest or right in land. The question then is whether an express written declaration of trust affecting land comes within the enumerations of sections 21 and 22 of the Act or could be regarded as a transaction or instrument that "confers on" or "vests in" any person any interest in land under section 26? Answers to this question will be greatly illuminated by a brief examination of the cases decided under the sections of the Act noted above, as well as by an analysis of the nature of declarations of trust.
VALIDITY OF ALIENATIONS UNDER THE LAND USE ACT
It is not certain whether the cases decided since the commencement of the Act have exhausted the subtleties of sections 21, 22 and 26 of the Act. This article examines these cases under the following categories: mortgage, partition of land, agreement to sell, court auction or judicial sales, and power of attorney.
Mortgage
Savannah Bank Ltd v Ajilo 72 is perhaps the most famous (if not infamous) case on the operation of the Act. In that case, a defaulting mortgagor put up a bold argument that his failure to obtain the governor's consent to the mortgage rendered it void so that the mortgagee's power of sale under the mortgage was not exercisable. The mortgagee's sole argument was that section 22 (consent provision) applied only to statutory grants made by the governor under section 5 (sometimes called "actual" or "express" grants by judges and commentators) and that it did not apply to a "deemed grant" under section 34 (2) which governed the transaction. In other words, that the mortgage of a "deemed" grant under section 34(2) of the Act does not require a governor's contd to be in possession after a void lease (for want of consent) had expired. The Court of Appeal seemed to have held that an annual tenancy could not have risen in the circumstances. It is, however, suggested that, since the initial possession was not illegal, an annual tenancy arose by operation of law and was outside secs 22 and 26 of the Act. 72 Savannah Bank Ltd v Ajilo, above at note 26. consent. Unfortunately, defences such as the principle of non-derogation from grant or the equitable principle precluding one from benefiting from his or her own wrong were not raised in the statement of defence settled for the mortgagee=appellant, though it was canvassed by the mortgagee's counsel at the Supreme Court. Probably on account of this pleading flaw, four members 73 of the full court (of seven judges) refused to advert to or pronounce on the appellant's counsel's submissions relating to the principle of nonderogation from grant. Karibi-Whyte JSC only acknowledged the submission but did not comment on it. 74 Belgore JSC opined that the defect in pleading the defence precluded its consideration and hoped that "counsel will one day move further than [the] narrow confine this Court has been placed in this case." 75 While Obaseki JSC who delivered the lead judgment regretted that the plaintiff=respondent was benefiting from his own wrong he nevertheless observed that "the express provisions of the Land Use Act make it undesirable to invoke the maxim exturpi cause non oritur action [actions based on illegal or unlawful transactions are unenforceable] and the equitable principle enshrined in the case of Bucknor-Maclean v Inlaks Ltd". 76 Ajilo's case contrasts sharply with the attitude of the Court of Appeal in the earlier case of Adedeji v National Bank of Nigeria. 77 The facts of Adedeji's case were very similar to that of Ajilo and the issue of the applicability of the principle of non-derogation from grant arose at the appellate level as well. 78 The Court of Appeal was, however, more willing to deal with the equities of the case. The justices frowned at the prospects of a defaulting mortgagor relying on his or her own wrongdoing to avoid the obligations arising from a mortgage and observed (per Akpata JCA, as he then was): "It cannot reasonably be supposed to have been intended by those who promulgated the Land Use Act that a holder who, without obtaining the consent of the Governor, mortgaged his property for a handsome amount and after collecting the money can say to the Bank, 'the mortgage is null and void, you cannot have my property ' Regrettably, Adedeji's case was not mentioned in Ajilo although the principle it espoused could be found in earlier Supreme Court decisions. 80 It is not clear how the Supreme Court will react to Adedeji's case. Sadly, recent indications appear to be negative. 81 The Supreme Court, however, appears willing to have a second look at its decision in Ajilo's case. 82 The point is that Ajilo's and Adedeji's cases confirm that a mortgage instrument or transaction comes within the prohibition contemplated by sections 21, 22 and 26 of the Act. 83 It would also appear that an agreement to transfer the benefits of a mortgage to a third party (who paid off the mortgage debt with the consent of the mortgagor) is similarly prohibited, unless prior consent of the appropriate authority is obtained. 84 
Partition of land
It is important to know whether a partition of land pursuant to an order of court requires the consent of an appropriate authority. 85 Analogy may be drawn from Stephen v Pedrocchi, 86 decided under the Land Tenure Law (northern Nigeria), where it was held that a court wishing to make an order for the sale of land subject to a right of occupancy may not do so until consent to the sale has been obtained from the appropriate authority. Stephen's case would furnish a more persuasive precedent under the Land Use Act only if a partition of land were regarded as having the same legal effect as a sale of land. 87 In Nkeaka v Nkeaka 88 the Court of Appeal had to determine the nature of a court-ordered partition of land. The appellant in that case alleged that the partition of their deceased father's land by an order of the High Court of Asaba without the consent of the governor of Delta state was contrary to the provisions of the Land Use Act. Although this issue was raised for the first time at the Court of Appeal without the required leave of court (and thus incompetent), Ogebe J nevertheless observed that it "was not the duty of the trial court to apply for the consent of the Governor before it could partition family property among the parties." 89 This ruling appears to give little consideration to the legal effects of partition. A partition of land operates to vest in or confer property rights on the parties to the partition. It could also operate by way of assignment and falls within the provisions of the Act. 90 As Burn and Cartwright noted, the effect of partition is "to make each former co-tenant a separate owner of a specific portion of land, and thus to terminate the co-ownership for ever." 91 As such, the proper approach for a court faced with a petition for partition is to make the partition order subject to the approval or consent of the appropriate authority. It is, however, arguable that an order for partition does not (by itself) dispose of or alienate any interest in the land to the parties and, to that extent, does not require the consent of the appropriate authority under the Act. This argument is potentially viable where the parties contemplate the execution of a transfer instrument to effect the court order. 92 But there is little scope for success of the argument above where the order for partition is based on a scheme of partition already prepared by the parties and submitted to the court.
Agreement to sell land
Much judicial ink has been spilt on the relationship between the Land Use Act and agreements to sell land. Nigerian case law puts it beyond doubt that an agreement to sell land evidenced by a purchase receipt and coupled with a transfer of possession confers an equitable interest in the land on the purchaser. This equity is only defeated by a subsequent purchaser of the legal estate without notice of the equitable interest. 93 Since the commencement of the Act, however, it is doubtful whether such an equitable interest can be validly created without the consent of the appropriate authority. There are three ways of approaching the issue. First, it is arguable that an equitable interest in the circumstances above arises by operation of law through the doctrine of constructive trust. As Jaffey rightly observed: "Where C has contracted to buy property from X, and the contract is specifically enforceable, X is said to hold the property on constructive trust." 94 Since agreements to sell land hardly ever contain an express provision making the vendor a trustee for the purchaser, it is difficult to argue that the trust arises from the agreement itself as opposed to operation of law through the doctrine of constructive trust. Accordingly, where possession of land was secured on the basis of an agreement to sell which did not evolve into legal ownership (because of non-compliance with formal requirements), equity will recognize the purchaser's beneficial interest and will oblige the vendor to act as a constructive trustee of the legal title for the purchaser. Jessel MR confirmed this proposition in Lysaght v Edwards:
"The moment you have a valid contract for sale the vendor becomes in equity a trustee for the purchaser of the estate sold, and the beneficial ownership passes to the purchaser, the vendor having a right to the purchase money, a charge or lien on the estate for the security of that purchase money, and a right to retain possession of the estate until the purchase money is paid, in the absence of express contract as to the time of delivering possession." 95 The equitable intervention through constructive trust ensures proper transfer of the legal title to the purchaser and prevents the vendor from unconscionably denying the transaction or the purchaser's interest. As Millet LJ observed in Paragon Finance v Thakerar: "A constructive trust arises by operation of law whenever the circumstances are such that it would be unconscionable for the owner of property … to assert his own beneficial interest in the property and deny the beneficial interest of another." 96 Since transfers by operation of law are not covered by sections 21, 22 and 26 of the Act, an equitable interest created through a constructive trust on the basis of an agreement to sell does not come within the prohibitions of the Act.
Second, it is also arguable that, since sections 21 and 22 envisage instruments that transfer the legal as opposed to the equitable title, then an agreement to sell land is outside the Act as it is not an "assignment, mortgage, transfer of possession, [or] sublease." Uwaifo JCA (as he then was) adopted this approach in Okuneye v FBN Plc; 97 that approach however fails to explain away convincingly the mandatory provision of section 26. The third way of looking at the issue is to accept that, in so far as the equitable interest was conferred by the agreement and transfer of possession, then it comes within the prohibitions of the Act and requires the prior consent of an appropriate authority. The cases have often favoured the second approach.
In Ogbo v Adoga, 98 the plaintiff brought an action for the specific performance of an agreement to execute a conveyance of land in his favour after he had paid the purchase price to the defendant and was put into possession. The plaintiff also developed the land by building a bungalow on it. In a preliminary objection to the plaintiff's suit, the defendant claimed that the transaction was void for want of consent under sections 22 and 26 of the Act. Muhammad JCA held that "an agreement to sell simpliciter is not unlawful. An agreement to sell, not being an agreement to sell even if the consent is withheld, is not unlawful by virtue of section 22 of the Act which is silent on agreement. An agreement to alienate is inchoate till consent is obtained." 99 Some objections might be raised. One, the case was not typical of an agreement to sell simpliciter [simply] since possession had already been transferred to the purchaser and the land was subsequently developed. Ibekwe v Maduka 100 more aptly represents the so-called cases of an "agreement to sell simpliciter" because the purchaser in that case was not given possession of the land by the vendor. But this distinction makes no difference since the non-possessing buyer in Ibekwe's case was eventually held to have acquired an enforceable interest in the land just as in Ogbo's case.
The view that an agreement to sell land is outside the provisions of the Act even when possession is transferred appears very artificial. This point was underscored by the observations of Ige JCA in FMB v Akinola: "The fact [that] the 2nd appellant took possession of the property with fresh instructions to the tenants about rent, confirmed that he was under the impression that he had already got a valid title. This is not correct. He has gone beyond an agreement to sell … . This is not possible under an inchoate contract." 101 Yet in one case it was held that the parties were still at the agreement stage notwithstanding the transfer of possession to the buyer, the erection of a four bedroom bungalow on the land and subsequent sale of the land and building to another buyer; 102 in another case it was similarly held that the substantial reconstruction of a building on the strength of possession gained pursuant to an agreement to lease the property did not take the parties out of the inchoate contract stage. 103 The second objection to Ogbo's case, and many other cases on agreement to sell land, is that section 26 was either not considered or significantly analysed. In these circumstances, Ogbo's case should be taken to represent the principle that a litigant should not be allowed to benefit from his or her own wrong by setting up the prohibitory clauses of a statute. 104 Better still, Ogbo's case could be rationalized on the basis of the first approach suggested above: that the equitable interest arose by operation of law and was therefore outside the provisions of the Act. In Awojugbagbe Light Industries Ltd v Chinukwe 105 the Supreme Court appears to endorse the view that an agreement to sell land does not offend the provisions of the Act, but a closer examination reveals a contrary conclusion. The parties in that case obtained the consent of the governor to a deed of mortgage but that was not done until a few years after the execution of the deed. Evidence adduced in the case clearly showed that the mortgage was not intended to be effective until the consent was obtained. Consequently, the Supreme Court held that, since the mortgage was not complete and was conditional on consent being obtained, it was not prohibited by section 22 of the Act. 106 Apart from glossing over section 26, the Supreme Court actually implied that an unconditional agreement to sell land without the consent of the governor is unenforceable. In FMB v Akinola, Ogebe JCA fully appreciated the ratio of Awojugbagbe's case by emphasizing that an agreement to sell land must be incomplete and must be made subject to the governor's consent before it could escape the provisions of the Act: "The 1st appellant did not plead in the lower court that it merely entered into a sale agreement which would be completed when obtaining [sic] the consent of the Governor." 107 Unfortunately, Awojugbagbe's case has been interpreted to mean that a subsequent consent cures all documentary infirmities, 108 and that even a deed of assignment executed after an auction sale and intended to have an immediate effect is valid if the consent of the governor is eventually obtained. 109 This is an unjustifiable extension of Awojugbagbe's case. However, the Supreme Court has held in a recent case that a mortgagee is entitled to refuse to endorse an agreement to transfer the benefits of the mortgage to a third party who discharged the mortgage debt with the consent of the mortgagor, on the ground that it offends the provisions of sections 22 and 26 of the Act. 110 By this ruling it could mean that an agreement (to mortgage) is, after all, caught within the provisions of the Act. 111 More recently, the Court of Appeal came to the same conclusion when it observed (per Ogunbiyi JCA) that under "the provisions of sections 22, 26 and 51 of the Land Use Act … for an equitable mortgage to be enforceable, the consent of the Governor of the State where the property is situate must first be obtained for a valid and an enforceable transaction in law." 112
Agreement to sell: Section 26 of the Act and Denning v Edwardes
Insufficient analytical engagement with section 26 of the Act has led to the indefensible exemption of an "agreement to sell" from the provisions of the Act. Current judicial attitude in that regard stems from a misinterpretation of the Privy Council's decision in Denning v Edwardes 113 on the proper construction of sections 88(1) and (3) of the Crown Lands Ordinance (Kenya). 114 Just like sections 21 and 22 of the Land Use Act, section 88(1) of the Crown Lands Ordinance envisages only instruments that are capable of achieving certain legal results or are able to transfer the legal title, such as a conveyance for sale or a deed of mortgage. Accordingly, it did not generally prohibit all instruments (and documents) or transactions that are capable of giving rise to an interest in land, for instance an agreement to sell land. Viscount Simonds who delivered the judgment of the Privy Council was therefore right to observe that "[s]ubsection (3) is applicable only to an instrument which 'purports to effect any of the transactions referred to in sub-section (1)', for instance, a conveyance which makes a sale effective. Their Lordships are of opinion that an agreement to sell does not 'effect a transaction' and that therefore subsection (3) is not applicable to the agreement in question." 115 Ordinance and section 26 of the Act. While the Kenyan statute targets only particular instruments (like sections 21 and 22 of the Act), section 26 of the Act has a wider ambit and targets both instruments and transactions without limitation. That is why it was suggested earlier in this article that section 26 was intended to cover gaps that might be left by sections 21 and 22 due to statutory constructions such as the ejusdem generis rule.
The generous application of Denning v Edwardes in Nigeria fails to account for the fundamental difference (discussed above) between the two statutes. As usual, Uwaifo JSC brought his characteristic brilliance to shine on this much needed explanation and observed (impliedly) in International Textile Industries (Nigeria) Ltd v Aderemi 116 and Okuneye v FBN 117 that an agreement exempted from section 22 automatically escapes the prohibition of section 26. This line of reasoning was followed by Onalaja JCA in Iragunima v Uchendu. 118 Such interpretive attitude carries the implication that section 26 only provides a sanction for sections 21 and 22, and this again is traceable to Denning v Edwardes. 119 Unlike section 26 of the Act, section 88(3) of the Crown Lands Ordinance (Kenya) is clearly expressed to sanction breaches under section 88(1) of the Kenyan act. In further contrast, it is arguable that sections 21 and 22 of the Land Use Act contain their own sanctions by making an offending transaction unlawful and therefore unenforceable. This is not the case with section 88 (1) of the Crown Lands Ordinance. It is beyond argument that, when a statute says an act shall "not be lawful", as in sections 21 and 22, then that act is prima facie prohibited and unenforceable. As far as sections 21 and 22 are concerned, the sanction in section 26 indicates an excessively cautious approach. In other words, there is no reason to limit section 26 by reference to section 22, since section 26 applies equally to other breaches of the Act, such as the grant of a statutory right of occupancy to a minor or the governor's consent to an assignment of a statutory right of occupancy to such a person. 120 Considering that an agreement to assign a statutory right of occupancy to a minor is unenforceable under section 7, 121 and void under section 26, could you then say that the same agreement is outside the provisions of the Act because it is not within the prohibitions of section 22? Put differently, if a breach under section 7 (agreement to assign to a minor) is exempted by section 22 (being, by current judicial classification, a mere agreement to assign) 122 but is nevertheless prohibited by section 26, does it not show that section 26 is wider than section 22? In the circumstances, is it not arguable that section 26 is a free-standing section? Consequently, Muhammad JCA was incorrect to observe in Ohiwerei v Okosun that "section 26 expressly provides that any transaction which purports to confer on or vest [in] any person any interest or right over land other than in accordance with the provisions of section 22(1) shall be null and void". 123 There is no such limitation in section 26 either, in terms of the quotation above or otherwise. His lordship wrongly substituted "section 22" for the "Land Use Act" which was the form of words actually used in section 26. The difference is equally material since the application of section 26 to other provisions of the Act (without limitation to section 22) makes the restriction unjustifiable.
Though not without problems, it is arguable that section 26 of the Act is a free-standing provision with its own sanction. In contrast to section 22, section 26 prohibits any agreement to sell that confers an interest in land on the purchaser other than in accordance with the provisions of the Act. This implication is often glossed over. For instance Adamu JCA, after holding that an agreement to sell land or other "inchoate" documents (instruments not consented to by the governor) are permitted by the provisions of the Act, nevertheless observed that such an agreement "had effectively conferred or vested title on the 2nd respondent." 124 This quotation duplicates the two critical words of section 26 ("confer on" and vested in") and anchors the suggestion that an agreement to sell land is clearly within the prohibitions of the Act. Otherwise, it makes little sense that an agreement to sell can confer on (or vest in) a person an interest in land as contemplated by section 26 and yet be outside the provisions of the Act. To save beneficial interests arising from such agreements we rather need to employ the concept of constructive trusts (as suggested earlier). The contention that section 26 is a free-standing provision suffers, however, from the lack of any conditions of its own, such as consent. But this does not make right the present limitations based on sections 21 and 22 of the Act. Even if section 26 is not a free-standing section, it is capable of expounding sections 21 and 22 of the Act. The current approach gives little consideration to the impact of section 26. More than a strained construction that marginalizes the import of section 26, a constructive trust approach is better poised to deepen the dialogue between the legislature and the judiciary on the provisions of the Act.
Court auctions or court ordered sales of land
Sections 22 and 26 of the Act would seem to apply to judicial sales of land: for instance, a sale ordered by the court or conducted by a sheriff or other relevant officers of the court. 125 Transfers under judicial sales are usually carried out by a deed or other written instruments which demonstrate that title has been passed to the purchaser. Such transfers are contemplated by the provisions of the Act. In Kachalla v Banki the Supreme Court failed to seize an interesting opportunity to pronounce on this issue. In Kachalla's case, X bought a piece of land (together with the building) from B (a holder of a statutory right of occupancy) at a time when C's suit to recover a debt from B was pending in court. X obtained a purchase receipt from B and was put into possession of the land and building. The formal deed of assignment executed by B in favour of X was refused registration on the basis of a protest letter written by the registrar of the court where C's suit was pending. B did not obtain the prior consent of the governor for the sale to X. It was accepted as a fact that the purchase by X was done in good faith. About a year after the sale to X, C obtained judgment in his suit against B and the land was put up for sale by order of the court. D bought the land in the auction that took place but he failed to obtain the governor's consent. The Supreme Court unanimously held that X's interest, being first in time, ranked higher in priority to D's. More significantly, it held that D had constructive notice of X's interest. But the surprise really is that, apart from the question of priority, both X and D were held to have obtained valid interests in the land. This appears to be inconsistent with sections 22 and 26 of the Act. There was no attempt by any of the justices to engage with the impact of these sections on the facts of the case. In his lead judgment, Musdapher JSC declared that X was "the bona fide owner of the property", 126 and Kutigi JSC even thought that the sale to X was "full and complete". 127 Onnoghen 128 and Kalgo JJSC considered consent to be a mere formality. Kalgo JSC observed that X's title was "complete, except that the appellant (X) on his part has not perfected his interest in the property by obtaining the relevant consent and registering it in his name." 129 With respect, these observations are incorrect, for X (and D) could not have obtained a valid title in the light of sections 22 and 26 of the Act. If the transfer to X was full and complete, as contended by some of the justices, why was consent under the Act not required? Why was D's interest 125 The same conclusion was reached under the Land Tenure Law of northern Nigeria:
Stephen validly created without the consent of the governor or without even making it subject to the governor's consent? One can readily appreciate the desire by the courts to save transactions that offend the prohibitory clauses of the Act.
Perhaps the outcome in Kachalla's case could have been reached through a beneficial analysis that avoided violating the Act. For instance, the sale to X could have been held void under sections 22 and 26 of the Act. B nevertheless would have become a constructive trustee for X, since it would be unconscionable for B to deny X's beneficial interest. 130 Constructive trusts arise by operation of law and are not caught by sections 22 and 26 of the Act. Thus, when D bought the land, only the legal interest could have been transferred to him except he had no notice of X's equity. Since D did not obtain the governor's consent for his own purchase and was found on the facts to have notice of X's equity, he failed to acquire a better title than X. This point was missed by Onnoghen JSC when he observed that X "having bought the property, the original owner (B) ceased to have any interest therein, whether equitable or legal which could subsequently be attached and sold in execution of any judgement of the court." 131 At all times B remained the owner of the legal interest which was transferable to a subsequent bona fide purchaser for value without notice. B held that interest on a constructive trust for X. D's notice ensured the survival of that trust. The trust analysis would have helped to avoid the impression that the Act was not infringed in Kachalla's case.
Power of attorney
To avoid the provisions of the Act, many land transactions in Nigeria are carried out through the use of a power of attorney. As a conveyancing device, a power of attorney provides an easy escape from the prohibitory sections of the Act. But this comes at a huge cost as it leaves the donee with only a precarious interest in the land. Nnaemeka-Agu JSC's observation in Ude v Nwara 132 remains one of the clearest judicial expositions of the nature and impact of a power of attorney affecting land: "A power of attorney merely warrants and authorizes the donee to do certain acts in the stead of the donor and so is not an instrument which confers, transfers, limits, charges or alienates any title to the donee: rather it could be a vehicle whereby these acts could be done by the donee for and in the name of the donor to a third party." 133 Consequently, a power of attorney is not contemplated by sections 22 and 26 of the Act. This omission, however, puts the donee in a very vulnerable position. For instance, the donor could directly and validly sell the land to a third party during the subsistence of the power of attorney so long as the donee has not exercised the power of sale. 134 A power of attorney is also revoked by the death (or bankruptcy) of the donor unless it was granted to secure a proprietary interest in land (for instance, in pursuit of an equitable mortgage) or to secure the performance of an obligation owed to the donee. 135 Worse still, the donee's powers are personal to him or her and are not transmissible to successors-in-title. 136 Due to the maxim delegatus non protest delegare [a delegate cannot delegate his authority], a donee cannot grant a power of attorney to a third party. For instance, a donee cannot avoid the provisions of the Act by granting another power of attorney to a third party. 137 Accordingly, the Court of Appeal observed in Olorunfemi v NEB Ltd 138 and Ihekwoaba v ACB Ltd 139 that a power of attorney granted by a mortgagee to a purported purchaser is not legally recognizable and cannot effectively confer any interest on the purchaser=donee. Since it is not an instrument of transfer or alienation of land, a power of attorney is not registrable. However, a power of attorney might become registrable if the power of alienation is given to the donee 140 which he or she then exercises. 141 A purchaser of land who opted for a power of attorney in order to avoid the provisions of the Act may end up with a worthless document. It is pertinent to bear in mind the admonition of Pats-Acholonu JCA (as he then was) that a power of attorney is not the equivalent of a lease or assignment, whether or not it is coupled with interest, and that it "is erroneously believed in not very enlightened circles particularly amongst the generality of Nigerians that [a] power of attorney is as good as a lease or assignment." 142 
DECLARATION OF TRUST
Declarations of trust have been used for centuries in the settlement of proprietary interests. No formality is required, 143 except that some written evidence is necessary for a valid trust affecting land, and there must be certainty of intention, object and subject of the trust. 144 Declarations of trust may take two forms. First, X declares a trust in favour of C and appoints B the trustee. In this case the settlor and the trustee are different persons and the trust is properly constituted by the conveyance of the property to B. The Scottish Law Commission calls this type of trust "a standard trust" though it argues in favour of the trust being constituted upon the making of the declaration (and not when the property is transferred). 145 The property in a standard trust could be transferred simultaneously with the declaration; it could also be transferred before 146 or after the declaration. Without a valid transfer, the trust is improperly constituted and equity will not perfect an imperfect gift. 147 Exceptions to this rule have been recognized where the transferor did everything in his power to divest himself of the interest, 148 and where it is unconscionable for the transferor to deny the transferee's title. 149 A "standard" declaration of trust is tripartite in nature and it involves the transfer (or alienation) of property to the trustee who obtains the legal title. It is, therefore, caught within the provisions of the Act and would require prior consent of the appropriate authority. This article does not promote the standard trust.
A declaration of trust may take another form. For instance, a land owner declares himself a trustee for the purchaser. 150 The Scottish Law Commission calls this "truster-as-trustee trust". This trust is promoted in this article as a flexible device to overcome the onerous prohibitions of the Act. A declaration by X that he holds his land on trust for Y does not involve any disposition, alienation or transfer of property. 151 X was the landowner before the declaration and remains so after the declaration. By the declaration, however, X has come under an obligation in favour of Y which is enforceable in equity. Hayton has said that "a trust is an obligation and so requires the trustee to owe duties to the beneficiaries who have a correlative right to make the trustee account to them for the carrying out of those duties". 152 Parkinson was also confident that "an obligations-based approach helps more clearly to answer the question of what is the irreducible core content of the trust idea. There must be enforceable obligations". 153 The unquestionable character of these propositions has deep roots in antiquity. Maitland authoritatively observed that a "man who is intending to make himself a trustee intends to retain his rights but to come under an onerous obligation". 154 This means that, while equity is prepared to enforce the obligation engendered by the declaration, it does not involve a transfer of title from the owner=trustee to the beneficiary. The Scottish Law Commission explored this matter in some considerable detail. Having accepted that there is a statutory requirement for writing (in Scotland) where an owner declares himself a sole trustee for another, 155 it observed, however, that writing is not required in a standard inter vivos trust involving a tripartite relationship. 156 The Scottish Law Commission tested this conclusion against the provisions of section 1(2)(b) of the Requirements of Writing (Scotland) Act 1995 which requires writing for "the creation, transfer, variation or extinction of a real right in land otherwise than by the operation of a court decree, enactment or rule of law". In other words, does the statute make writing mandatory when land is the subject mater of a standard trust? In returning a negative answer, the Scottish Law Commission observed: "A declaration of trust in respect of such property does not create, transfer, vary or extinguish a real right in land and consequently section 1(2)(b) of the 1995 Act does not apply." 157 Put simply, a declaration of trust does not create any interest in land, nor does it transfer, vary or extinguish one already in existence.
English law preserves the sanctity of this proposition despite Lord Radcliffe's obscure remarks in Grey v Inland Revenue Commissioners. 158 In that case Y, the legal and beneficial owner of shares, transferred the shares to X and Z to hold on bare trust for Y. Subsequently, Y orally directed X and Z to continue to hold those shares on the trust of other settlements declared in favour of Y's grandchildren. X and Z accepted the direction and this was evidenced by a deed in which X and Z recited the direction from Y and then declared that they (X and Z) were holding on trust of the children's settlements. The question in the suit was whether the declaration by X and Z was stampable ad valorem by the Crown as a voluntary disposition. In the course of the judgment, Lord Radcliffe observed:
"In my opinion, it is a very nice question whether a parol [oral] declaration of trust of this kind was or was not within the mischief of section 9 of the Statute of Frauds. The point has never, I believe, been decided and perhaps it never will be … . Moreover, there is a warrant for saying that a direction to his trustee by the equitable owner of trust property prescribing new trusts of that property was a declaration of trust. But it does not necessarily follow from that that such a direction, if the effect of it was to determine completely or pro 154 Maitland Equity, above at note 7 at 74. 155 For instance, Requirements of Writing (Scotland) Act 1995, sec 1(2)(a)(iii). The Commission noted that this provision was intended "as a protection against impulsive gestures by the truster which he might later regret": Scottish Law Commission Discussion Paper, above at note 145 at 24. tanto [to a certain extent] the subsisting equitable interest of the maker of the direction, was not also a grant or assignment for the purposes of section 9 and therefore required writing for its validity." 159 If Lord Radcliffe meant that a declaration of trust by itself transfers an interest in property or amounts to a grant or assignment, then that was not only obiter but glaringly incorrect. His lordship did not cite any authority for that proposition, nor could it be supported by legal history. The case obviously did not involve a declaration of trust by Y which could have made Lord Radcliffe's statement more worrisome. Y merely gave directions to trustees (regarding Y's equitable interest) which were equated (by X, Z and Y's counsel) to a declaration of trust. 160 But that analogy, though clever, was wrong since a declaration of trust and a direction to trustees are two different things. The former does not (technically) involve alienation but the latter entails a disposition or assignment of an existing interest in the property. 161 Some commentators have responded negatively to Lord Radcliffe's observation. Green thought that it was "an enigmatic passage", 162 while Battersby suggested that Lord Radcliffe could not have meant that "a direction may constitute both a declaration of trust and a disposition" since "there is a clear conceptual distinction between the two types of transactions, and to confuse them leads to inconsistent formal requirements". 163 It is evident that Lord Radcliffe's observation was made in answer to a false analogy drawn by the appellant's counsel. Happily, his lordship went back on track by observing that "it would be at any rate logical to treat the direction as being an assignment of the subsisting interest to the new beneficiary or beneficiaries or, in other cases, a release or surrender of it to the trustee". 164 Apart from Lord Radcliffe's obiter judgment, there does not appear to be any judicial challenge to the proposition that a declaration of trust by X in favour of Y does not alienate or transfer any interest in the subject matter.
If these principles were applied to the Act, it would become obvious that a declaration of trust (of the type promoted here) does not alienate or dispose of an existing interest in land in any of the manners mentioned in sections 21 and 22 of the Act or at all. To complete the picture, a little more needs to be said on the words "transfer of possession" in sections 21 and 22 of the Act. The phrase can only mean possession transferred pursuant to a valid alienation of land; the mere transfer of possession by A to B, without more, is therefore insufficient to engage the application of the sections. What is required instead is some possession based on a claim of ownership. 165 Otherwise, we would reach the absurd position that consent is required for the possession of a mere licensee. Interestingly, the Supreme Court has observed that the possession of a bare licensee is a revocable personal privilege which "does not operate to confer on or vest in the licensee any title, interest or estate in such property". 166 Since a declaration of trust does not amount to a disposition or alienation of land, any transfer of possession based on the declaration cannot come within the purview of sections 21 and 22 of the Act. Compliance with section 26 is trickier. It extends to any transaction or instrument that "purports to confer on or vest in any person any interest or right over land". The emphasis here is on the phrases "confer on" and "vest in". It is suggested that these are words of transfer or alienation and do not, for reasons analysed above, encompass a declaration of trust. This view is supported by the Supreme Court's decision in Nkwocha v Governor which accepted that to "vest" means "to give the property in". 167 To "confer" something on somebody similarly means "to give or bestow". 168 In contrast, a declaration of trust neither gives nor transfers anything but simply means that the declarant=owner of property is undertaking new obligations with respect to the property that is still vested in him. These obligations are enforceable at the instance of the beneficiary against the trustee, the trustee's heirs, executors, administrators and successors-in-title. They are also enforceable against the trustee's creditors, volunteers claiming through him, and anybody who acquired the trustee's interest with knowledge of the trust. Of course, the beneficiary has no remedy against a bona fide purchaser for value without notice of the trust. It is therefore extremely advantageous to the beneficiary to register the declaration (in the appropriate land registry), even when this is not a mandatory legal requirement. 169 The wide-ranging means of enforcing equitable beneficial interests have given rise to the notion that they are proprietary interests, rights in rem [in things] as opposed to rights in personam [against people]. It took Maitland three separate lectures to argue that: "Equitable estates and interests are rights in personam but they have a misleading 165 However, it has been argued that, while a pledge and tenancy under customary law do not involve transfer of ownership, the possession given to the pledgee and the customary tenant comes within the purview of sects 21 and 22 of the Act and, therefore, requires the prior consent of an appropriate authority to be valid: PE Oshio "The Land Use Act and the institution of family property in Nigeria" (1990) resemblance to rights in rem". 170 Interestingly, the obligation-based theory of trust has received recent support from commentators who, nevertheless, accept its proprietary incidents. 171 For instance, Parkinson observed that conceiving "the trust in terms of obligation would not be to deny the proprietary significance of many trust obligations. It would nonetheless, offer a more coherent explanation of the law as it has developed". 172 Although Maitland's proposition was assailed by Scott 173 and Matthews 174 (both of whom argued for a proprietary approach), and by some modern writers who prefer an eclectic approach, 175 his obligation-based approach supports the contention in this article that the rights of a beneficiary under a declaration of trust are not contemplated by sections 21, 22 and 26 of the Act. 176 At this point, it is convenient to state the impact of a declaration of trust in three different but equally applicable ways. First, it does not alienate or transfer title from vendor=trustee to beneficiary, nor does it confer on or vest in the beneficiary any title in land contrary to the provisions of the Act. The trustee simply comes under an onerous obligation that is enforceable against him in equity and against anybody claiming through or under him, except the bona fide purchaser for value without notice. Second, a beneficiary under a declaration of trust affecting land certainly obtains an interest but not necessarily an interest in the land. It is arguably a personal obligation enforceable against the trustee which might carry some proprietary incidence. 177 Third, to the extent that the beneficiary obtained any interests or rights in the land, they arose by operation of law and beyond the contemplation of the Act.
CONCLUSION
The difficult consent provisions of the Land Use Act have generated conveyancing practices that are fraught with risks. In the context of the Act, there are doubts and legal uncertainties surrounding conveyancing tools such as agreements to sell and powers of attorney. Similarly, judicial sales and partition of land are currently carried out under a climate of uncertainty, especially where the relevant court order is not made subject to the governor's consent. Some of these difficulties could be significantly reduced by the application of the principles of trust to the provisions of the Act. An express declaration of trust relating to land gives the beneficiary a beneficial interest that does not offend the consent provisions of the Act. It is a much more sophisticated (and advantageous) instrument than an agreement to sell or a power of attorney.
Even if the trust proposition in this article is considered to be technically unanswerable, it will be naïve, however, to think that its acceptability will be unaffected by policy considerations. It is likely that judicial attitude to consent in the context of declarations of trust will turn on the judicial view of the desirability of state control of land. But with the readiness of the Nigerian judiciary to exempt anything short of a formal deed from the consent provisions of the Act, it is easy to prophesy that the trust proposal in this article will receive the blessing of the courts. The cases examined above clearly show that Nigerian judges are not entirely happy with the consent provisions of the Act and, indeed, some members of the Supreme Court in Ajilo's case called for a radical overhaul of the Act. The trust model offers an exit route that avoids a potential conflict between the legislature and the judiciary.
